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dead, by a narrow sea, but a sea washing shores whose inhab- 
itants burned against each other with the fires of eternal 
hatred. Once, Britain regarded America as a proud and un- 
natural daughter, and looked upon her with feelings of disdain. 
Now, she has forgotten her hatred of France; she has laid 
aside her disdain of America ; she speaks to both in the lan- 
guage of conciliation, and oilers her friendly services to enable 
them to become reconciled to each other. It was a beautiful 
act in Britain thus to speak, on the one hand, to her neighbor, 
and on the other, to her daughter. We feel our filial affections 
reviving as we speak — we feel the blood coursing in our veins 
and mantling in our cheeks, and we are proud to remember 
that it is British blood. In the name and behalf of the friends 
of peace, we thank the British king ; we thank the British 
ministry ; we thank Britain herself, for the proffered mediation. 
In the name and behalf of the friends of pi ace, we promise 
her to hold it in everlasting and grateful remembrance. By this 
act of hers, she has spread the olive wreath all over her blood- 
stained laurels, and concealed them from our view. There let 
it remain forever : to be covered with fresh wreaths as often as 
the nations of the earth shall menace each other in the mutter- 
ing tones of war. We will look upon it, and we will hail it as 
the signal of a better age. 



Article II. 

ANALOGY BETWEEN WAR, AS A MEANS OF VINDI- 
CATING RIGHT, AND PENAL LAW. 

The system of penal law is a system of discrimination. 
Truth is the basis of justice, and truth can seldom be found 
unmingled. With the innumerable complications of human 
affairs, error and falsehood casilv entwine themselves — and 
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over the whole, prejudice and passion cast their misty shades or 
their specious coloring. These shades are to be dispersed — this 
coloring is to be removed — and the intertwining wreath is to be 
severed from its hold, before you can arrive at truth, on which 
alone a just decision can be founded. 

Hence a principal object of the institution of civil govern- 
ments. It was once said, and certainly not without much 
truth, that the whole machinery of State, with all its various 
workings, ends simply in bringing twelve good men into a box. 
To ensure the highest attainable dcjrreo of discrimination 
between right and wrong, both in theory and practice, civil go- 
vernment was divided into its different branches — the legisla- 
tive — the judicial — the executive — pursuing each its specific 
object, with undivided attention, and all mutually serving as 
checks and balances. What is the great object at which the 
judicial system aims? It is discrimination between truth and 
error — between right and wrong. Hence the rules of penal 
law — the growth of centuries — the embodied wisdom of ages — 
elucidated by the interpretations of many upright and learned 
judges. II( nee, too, the pains taken to ensure the indepen- 
dence, the integrity, and the wisdom of the judicial powers — 
hence the different grades of courts — hence the different stages 
of legal proceedings— hence the rules of evidence and t lie so- 
lemn interrogation of witnesses — hence the right of trial by 
jury — hence the rigl tof appeal — hence the powers of reprieve 
and pardon — hence the mode of executing the decision of the 
court, no less according to law than the decision itself — hence, 
in a word, the whole system of judicial redress, in all its parts, 
arranged and adjusted as they are with admirable wisdom.* 
Discrimination is its great object. Its language is, If thou 
doest well, be not afraid ; if thou dcest evil, be afraid. Thus 
the man, conscious of innocence, walks fearlessly abroad — 
breathing the free air of liberty, and rejoicing in her sun light, 
while the wrong doer starts at every rustling noise, and hides 



* It must be observed, that I speak of i!ie sys'em as a whole. In many of 
its rules, there is, no doubt, room for much improvement. 
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himself from the presence of the day. It is this discrimina- 
tion which encourages industry — spreads the aspect of beauty 
and of plenty over the soil — excites the busy hum of com- 
merce —in a word, which gives to every man the assurance, 
that while he docs icell, he shall enjoy his own without moles- 
tation. Do you ask for an example? 

Look at Greece as she was — under the Sultan and the 
Pacha. What stimulates to industry? Is it the desire of 
property ? The possession of property is one of the highest 
crimes known to the system of Turkish justice- Will any one 
acquire property, he must do it secretly. When acquired, he 
must conceal it. If he be known to possess a treasure, some 
rapacious Pacha — self-constituted heir to bis estate — and anx- 
ious to hasten the descent of the inheritance — will, under the 
pretence of executing justice, send a commission for his head. 
Turkish justice knows no rule but Turkish avarice and lust. 
In selecting objects for these passions, consists the only discri- 
mination which she employs. If the vales of Greece still re- 
tain their beauty, it is the beauty of nature, which exists despite 
the neglect of man. The soil bears not the marks of a well 
ordered cultivation ; it exhibits not the sight of rich and plente- 
ous harvests. The useful arts, with their civilizing influence, 
and their ten thousand comforts, flourish not, if they exist. 
And even for the privilege of enduring this oppression, the 
Greek is compelled to pay.* The genius of Grecian liberty, 
incapable of submitting to such indignity, forsakes the valleys 
and the plains — ascends the heights — dwells among the moun- 
tain rocks — and breathes forth upon the mountain air her as- 
pirations for the deliverance of the country. 

Look now at yourselves — appeal to your own consciousness 
— cast your eye abroad over the face of the land — enter the 
courts— see the process of discriminating truth from error, right 
from wrong. Observe the record — observe the judge — observe 

* The males, after their fifteenth year, had to pay to the Saltan a heavy 
poll tax, under the name of exemption from beheading — See Amer. Encyc. 
Art. Gieece. 



1836.] of vindicating right, and Penal Law. 355 

the jury. Observe the discrimination of the law in its rules and 
penalties — varying with the different grades of offence. See 
the law leaning to the side of mercy — requiring no man to 
accuse himself — allotting the accused the benefit of every 
reasonable doubt — permitting ten guilty persons to escape 
rather than that one innocent man should be punished — thus 
virtually declaring it better to suffer wrong than to do wrong, 
This it i3 which allies the rules of our law with the rules of the 
gospel. This it is which distinguishes our law from that of 
barbarous and 3avagc tribes. This it is Avhich makes it a 
Christian law. This it is which makes it a civilized law. 
The horrors which it causes fall upon the guilty. He brings 
them on himself. The sufferings of his kindred or of his fami 
ly are incidental to the penalty, and not a part of the penalty 
itself. Thus we have glanced at the system of vindicating 
right by penal law. Let us next seek in the system of war to 
discover the analogy. 

The people of America require no argument to vindicate 
the distinction between the legislative and the judicial pow- 
ers. In all their state governments, and especially in the go- 
vernment of the Union, that distinction is made. No where 
on the face of the earth are the separate and independent ex- 
istence and action of the judiciary, so fully, and distinctly, or- 
dained and established as in the United States. The framers 
of the American Constitution and its expounders understood 
well the importance of the distinction. They regarded it as of 
vital interest to the liberties of the people, to the maintenance 
of peace between the States, and to the regular, impartii', and 
correct administration of justice. They accordingly took care 
to make the distinction broad, deep and permanent — and when 
they had so made it, they reposed in the national judiciary the 
very highest confidence. Nor has that confidence been disap- 
pointed. During the forty-six years in which the government 
has been administered under the constitution, the courts of the 
United States have commanded the general esteem and re- 
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epect of the people, and done much to preserve the country in 
peace. 

It must be obvious that the legislative body, in a popular go- 
vernment, however well it may be adapted to legislation, is 
very ill suited to the office of a judge. It is a numerous 
body — it is a changing body—and as it is in a very direct and 
special sense, the servant of the people, theyassume the right of 
giving to its members instructions, and lake care, in exercising 
their power of election, to secure obedience. The qualities 
which often tend most effectually to secure an election to the 
legislature, are by no means those which fit men for judges. 
The true judicial character is no stump orator — no caucus 
haranguer — no brawler in politics — no patriot of a party — no 
fawner or flatterer ; — it is modest — discriminating — sincere. It 
seeks for truth, and delights in truth for its own sake, regard- 
less of the admiration of the multitude. For the possession of 
such a character, the great majority of those who obtain the 
favor of the people, and are elected to the legislature, are not 
remaikably distinguished. 

The method of pi ocecding, in a legislative body, is far dif- 
ferent from that of a judicial tribunal. Those who are to be 
the judges act, as it were, the part of advocates — they em- 
brace different sides of a question from some pre-existing mo- 
tive — get their feelings and their pride of opinion enlisted — 
their temper excited — and then sit down to judge the cause. 
Is it to be expected that he who has entered into the stormy 
eloquence of the debate, will afterwards sit down and judge 
calmly ? No — as he has spoken, so he will vote. The popu- 
lar assembly — in its best forms, and in its worst forms — wherev- 
er it has existed — in all ages of the world — has been the arena 
of intellectual conflict — of ambitious rivalry — of party pas- 
sion, prejudice, and strife. Such it was at Athens— -such it was 
at Rome — such it is in England — and such it is in the United 
States. For purposes of legislation, it is doubtless the best in- 
strument which the people can adopt ; — but for investigating 
causes — for interpreting laio — for dispensing justice between 
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individual and individual, they could hardly adopt a worse. 
I shall not argue this question. The people of the United 
States have decided it. They have entrusted the highest ju- 
dicial powers of the nation, not to the two hundred and eighty- 
eight members who compose the congress, but to the seven 
judges who compose the supreme court. The lives and 
liberties of the pojple of the United States, the legislature 
may not touch. These sacred rights can l.e taken only by due 
process of law administered by the judiciary. 7 he people of 
the United Slates desired to hold their lives and liberties by a 
tenure less precarious than the will of a popular assembly. 
They wished to feel secure of their possession — unless foifeited 
by crime, ascertained by a mode — fixed — inflexible — discrimi- 
nating — permanent. They would not hold their heads upon 
their shoulders at the mercy of every popular gale. They 
would not that their persons might be immured in prison at the 
bidding of popular caprice. The framers of our constitutions 
remembered the fate of Socrates— they pictured to themselves 
the town meeting at Athens, i-o'.ing upon the lives and liber- 
ties of citizens — they recollected the fierce democracy of Rome 
— and the bloody sacrifices which, in England, even the judi- 
ciary has made to the other departments of the government — 
and they resolved that the business of legislation and the bu- 
siness of adjudication should be kept separate and distinct. If 
you would have a practical commentary on the wisdom of the 
distinction, read the yeas and nays in the reported proceedings 
of our congress. Eveiy name has its place, which it main- 
tains from day to day, and from week to week, from one end of 
the session to the other — on almost every question — fixed and 
immoveable as the letters in an alphabet. We see differences 
of judgment, it is true, but the same names we behold almost 
invariably together. Are we to look in the right and wrong of 
the case for the mysterious principle which produces such uni- 
formity ? Is it safe to entrust the business of legal adjudication, 
the discriminating between right and wrong, as between indi- 
vidual and individual, to a body influenced so much by the 
spirit of party ? Is it safe to entrust to such a body the lives — 

35 
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the liberties, and the properly of the people? No, the idea of 
a legislating judiciary is equally abhorrent to the first princi- 
ples of libeity, and to the keen, exact discrimination which jus- 
tice demands. And yet it is to the legislative power that, in 
this country, those great questions of controverted, right in 
which nations are the parties, are referred. With all its inex- 
perience in judicial business — with all its ignorance of the Law 
of Nations- -and of the institutions and usages of foreign pow- 
ers which contribute so much to give complexion and charac- 
ter to their transactions — with all its susceptibilities of passion 
and of prejudice, it is made the arbiter in the most important 
questions which ever come before a human tribunal. The 
congress of the United States is the sole judge in questions of 
peace and war. The blood of thousands is stayed, or flows 
forth, as its voice shall direct. Some pretended patriot, some 
hot headed orator touches the key of national tights — national 
honor — glory — bravery — chivalry — and the tone of War — 
^Vaii — breaks forth responsive to the touch. Is this a system 
of discrimination 7 Is this a mode of discerning between 
right and wrong ? Is this a way of arriving at that truth 
without which justice is but a name ? iNo — no — I fail to re- 
cognize here the alleged analogy to the system of penal law. 
When the lives of thousands are at slake, I fail to discern 
that infinite solicitude which the law manifests for the life of a 
sitigle citizen. 

Not only is the legislature from its constitution and character 
a very unfit tribunal for the trial cf right, but the trial itself is 
an ex parte proceeding. There is no meeting of the parties on 
a common ground — no contesting of the cause by evidence 
and argument. The accused i3 not heard in his own defence 
— he has no opportunity before the tribunal of refuting the 
charges and establishing his innocence. Each party, separate 
and remote, holds its own separate court upon the case, pro- 
duces its own separate law and evidence, and makes its own 
separate decision. 

Not only is the trial ex parte, but the tribunal itself is the 
interested party. Each party discharges, in his own person, 
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the functions of judge, counsel and evidence in his own cause. 
Says Lord Mansfield, " perhaps there is no situation the human 
mind can be placed in, that is so difficult and so trying, as 
when it is made a judge in its own cause. There is something 
implanted in the breast of man so attached to self, that in such 
a situation, either to discuss with impartiality or to decide with 
justice, has ever been held as the summit of all human virtue." 
Whether nations, in questions of peace and war, have been able 
to. attain that summit, I shall leave to their uniform decision, 
each in its own favor, to determine. Is this a system of discri- 
minating between right and wrong — is this a mode of ascer- 
taining justice ? I again fail to recognize the alleged analo- 
gy to the system of penal law. I lose sight of that common 
tribunal — I see nothing of that disinterestedjudge — I no where 
behold that impartial and unanimous jury — I look in vain for 
the sworn witnesses — I seek to no purpose the calm-— the cau- 
tious solemnities of the law. I see instead of all these the parties 
themselves, each legislating its own sentence upon the other 
— a sentence from which there is no appeal — no reprieve — na 
exemption. 

I look to the sentence itself; I would fain perceive in that some- 
thing of the alleged analogy, but there is no discrimination 
here. The smallest and the greatest wrongs are punished 
alike. For killing and imprisoning our citizens — for plunder- 
ing their property — for violating national engagements — for the 
non payment of a debt — the sentence is one and the same, — it 
■is war — for money — for broken faith equally as for life, atone- 
ment must be made by blood. Here I recognize, indeed, ana- 
logy to a law — but it was a law written in blood — a law which 
for the slightest offence — the stealing of fruit or even for idle- 
ness, no less for treason, sacrilege or murder, inflicted the pun- 
ishment of death/ 

The sentence once pronounced — I expect to see it executed 
upon the guilty. I wait to behold those who have done the 
■wrong suffering the exemplary severity of the law. I wait in 

* The Code of Draco. 
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vain. The rulers of Spain stipulate with those of England 
to pay them a sum of money. They fail in their engagement.. 
The sentence of war is declared — the ships of England sail 
not to Spain to punish those rulers who have clone the wrong, 
but across the ocean to the isthmus of Panama, to demolish a 
city whose inhabitants knew nclliing of the debt — and had not 
the power to compel its payment. Some B.itish ships impress 
our sailors on the high seas ; — are those who have done the 
wrong, or those rulers who sanctioned it, punished? No — all 
Britons become our enemies — the inhabitants on the borders 
of our north-western frontier, before dwelling in peace, are sud- 
denly con verted into foes — allEnglishmen/m the eye of thelaw 
of war, are guilty, and many a poor sailor who even knew 
nothing of the wrong — torn from his family and dragged 
from his horns — suffers the infliction of the bloody sentence. 
And then comc3 the triumph of victory. Did ever a nation 
exult and shout over the execution of a felon '.' — The rulers of 
Fiance refuse to fulfil their engagements with those of the 
United States— all Frenchmen are denounced as a vain and 
faithless race — blood, in torrents, must atone for the broken 
faith — but no matter, it is tha blood — of the guilty ? no, but of 
Frenchmen. 

But I expect at least to see the executioners of the sentence 
come oil' unhurt — I watch them as they proceed to discharge- 
theirdreadfulduty — but soon lam unable toclistinguish between 
the officers of the law and the culprits — I see them mingled in 
hot encounter — falling f;st by each other's hands — and often 
those who claim to have suffered wrong coming from the execu- 
tion of the sentence bearing v. rongs and outrage accumulated 
a thousand fold. Their law, whose sentence they attempted to 
execute, lies trampled under foot of exulting felons ! Is this a 
system of discrimination, like that of the pmal law ? Is 
this a mode of % indicating right ! I no where perceive the 
analogy. I listen in vain to hear that legal and Christian 
maxim, better that ten gui'.ty should escape than that one in- 
nocent man should suffer. I see ten thousand innocent men 
suffering for one guilty. I hear that precept of the gospel.. 
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better to suffer wrong than to do wrong, reversed. I hear it 
proclaimed aloud, better to do wrong than to suffer wrong. 
Wrong must be punished by outrage. 

The system of war, as a mode of vindicating right, is a sys- 
tem of indiscrimiating violence. Its horrors are not incidental 
to the penalty— but a part of the penalty itself. This it is which 
makes it Unlike the system of penal law — this it is which 
makes it a barbarous system — this it is which makes it an 
unchristian system — this it is which makes it a great and a 
heinous sin, against God — this it is which should arouse all 
Christians and all good men to labor and pray — that it may be 
done away from under the whole heaven. 



Article III. 

REVIEW OF UPHAM'S MANUAL OF PEACE. 

The Manual of Peace, embracing, 1st. Evils and Reme- 
dies of War ; 2d. Suggestions on the Law of Nations ; 
3d. Consideration of a Congress of Nations, by Thomas 
C. Upham, Professor of Mental and Moral Philosophy 
in Bowdoin College. New- York : Leavitt, Lord §• Co. 
1836. pp. 408, 8vo. ' 

Professor Upham has for several years been known as a 
decided and able advocate of the cause of peace. His atten- 
tion was first called to the subject, as he informs us in his pre- 
face to the present work, by the labors of a gentleman, who, 
for nearly sixteen years, has not ceased to devote his mind and 
his substance to the object of promoting peace. It scarcely 
need be said, that we refer to Mr. William Ladd. The seed 
sown by him has sometimes fallen on good ground ; and sprung 
up, and is now producing its fruit. 

The work of Professor Upham exhibits evidence that he has 
a mind richly stored with knowledge, and warm with the zeal 
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